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27th February 1753. | | 44 


| The CASE of CHARLES SCHAI of sv vc, Lord Catucarr, Defender, hae. 00 7 


1 bn Stewart-Nicolſon Schaw, Heir of Entail of the Eſtate of Greenock, and Sit Michael 
Stewart of Blackhall, Bart. his Father and Adminiſtrator in Law, Purſuers. | | 


Pon the 11th May 1685, John Scham younger of Greenock obtained a Charter, under the Great Seal, of ich May 
the Lands of Eafter arid Wefter-Greenocks, and others therein mentioned, which had been before erected in- 1083. 
a to the Barony of Greenock, proceeding upon the reſignation of Sir John Schaw his father, © In favours of 
te faid John Schaw younger, and the heirs male of his body, which tailing, to the ſaid Sir John Schaw elder 
and the feirs male of his body, which failing, to the eldeſt heir female of John Schaw younger his body reſer- 
[Fit g to Sir John Schaw elder his literent of the lands of Wefter-Greenock, and alſo of the Burgh of Barony of Green- 
, and others therein mentioned. And in reſpect that the town of Greenock did at that time conſiſt of a great 
amber of trifling houſes, upheld at the expence of the heritor, and which of conſequence yielded little or no 
Pofit; the charter contains a clauſe in the following words: Reſervan. prefato domino Foanni Schau, duran. 
ore ejus vitæ, poteſtatem Es libertatem faciendi & concedendi feudifirmas domorum E tenementorum, etiamque borto- 
Im infra urbem de Greenock — = 35 3 2 2 | | 15th Sept; 
Upon the 15th September 1686, the late Sir John Scham obtained a charter, under the Great Seal, of the 686. 
Wands and barony of Greenock, proceeding upon the reſignation of the ſaid Jobn Schaw younger, his father, by . | 
hich, failing the heirs male of the father and ſon, the eſtate is provided © to the heirs temale of the late Sir 
john Schaw's body.” And as by this charter the liferent of the whole lands is reſerved to John Schaw the | | 
father, the charter contains a clauſe in the following words: Necnon reſervan. plenam n et libertatem | od 
,. Joanni Schaw, domus ſeu £dificia in Greenock in feodum demittere, dummodo eadem non readunt minus annuatim, 8 = 
mine feudifirme, quam unam mercam propter lie fall terre ællificat. et tres ſolidos et quatuor denarios monetæ Scotia | 
Epropter unaquaque lie fall terræ non ædiſicat. 8 3 „ 5 : FD. : 
© Upon the iſt of a 1700, the late Sir John Shaw entered into a contract of marriage with Mrs. Margaret 1ſt May 


* 


15 Ulrymple, by which he and his father for their reſpeCtive intereſts of liferent and tee abovementioned, for the 7. 

n of 2 5000 merks, acknowledged to have been received by Sir John the father, in name of tocher, obliged Sir John 
emſelves to reſign the barony of Greenock in favours of rhe ſaid Sir John Schaw the father in liferent, and & to IE 

the late Sir John Schaw his ſon, and the heirs male of his body, in tee; which failing, to the heirs male of the contract 

father's body; which failing, to Mrs. Margaret Schaw, the late Sir John's only ſiſter, afterwards Lady Hou of mar- 

ſtoun, and the heirs whatſoever of her body,” preferably to the late Fall nas own daughters. And it is in- riage. 8 | 
med that this laſt ſubſtitution happened thro inadvertency, which is the more probable, as it is not eaſy to | Va 9 
Wonceive any good reaſon, which could induce parties to alter the former inveſtitures of the eſtate, by which, . 
ling heirs male, the beirs female were called according to the natural order of ſucceſſion. _ 
There is another thing equally unaccountable in this contract, for altho the late Sir John was then unlimited 

r of the whole eſtate of Greenock, yet by this contract he is brought under prohibitory, irritant and reſolutive 

Elofes, which give riſe to the preſent queſtion, and are expreſt as follows. ar, ? be 
Providing alſo, that it ſhall not be lawful to, nor in the power of the ſaid John Schaw, nor any of the heirs 

IS: of tailzie and proviſion aboyeſpecified, to alter, innovate or change this preſent tailzie and order of ſucceſſion, nor to 

© fell, alienate, diſpone, either irredeemably or under reverſion, not yet to wadſet nor burden with infeftment 

of annualrent, or any other ſervitude or burden, the tailzied land and eſtate above written, or any part thereof, 

nor to ſet racks or rentals of the ſamen, for any longer ſpace than the ſetter s lifetime, or for nineteen years, Irritan- 

and without diminution of the rental, except in caſe of neceſſity where a ſufficient tenant cannot be found to cies | 
pay the whole rent; nor yet to contract debts, excepting fo far as they are impowered in manner aftermen- 2 99 LE. 
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E* nioned, nor to do any other fact or deed, civil or criminal, directly or indirectly in any ſort, whereby the 
* faid tailzied lands ras | eftate or any part thereof may be affected, appriſed, adjudged, forfeited, or any manner 
cot way evicted from the ſaid heirs of tailzie, or this preſent tailzie and order of ſucceſſion thereto prejudged 
burt or changed. Neither ſball the ſaid Fobn Schau, nor any of the ſaid heirs of tailzie ſuffer the duties of war 
marriage and relief, fimple or taxt, nor the fe blanch and teind duties, nor other publick burthens and duties what- 
fever, payable furth of the [ail tailzied lands and eftate (by the not payment whereof the ſame may he evicted) torun 
en unſatisfied, ſo as therefor the lands and others foreſaids may be evicted, appriſed or adjudged from them, for any A 
X *4 the ſaid caſualities of ſuperiority or publick burdens.” And in caſe of contravention, it is thereby declared, not 
Pnly, that all deeds done contrary to the tailzie, ſhould be void and null; bur alſo that the cortraveeners ſhould 
Hor themſelves only, forfeit their right to the ſaid lands and eftate, © reſerving always, notwithfianding of the pre- 
ES miſſes, full power and liberty to the ſaid Sir Fohn Schau, and after bis death to the ſaid John Scham his ſon, and the power to 
WS heirs of tailzie and proviſion above ſpecified, to grant feus or long tacks for ſuch ſpaces as they ſhall think fit, OF A. feu. | 1 
N PART OR PORTION OF THE $41D LANDS, the feu or tack duty not being under 20 ſhilling Scots oo 
fer each fall of dwelling houſes, and 5 ſhilling Scots for each fall of yards and office houſes. Rn } of 3 
And in reſpect that failing of heirs male to be procreate in this preſent marriage, the daughters or heirs female 
to be procreate of the ſame, are and ſhall be by this preſent contract and infeftment appointed to follow hereup- 
on, excluded from their right of ſucceſſion in the ſaid tailzied lands and eſtate; and it being juſt and reaſonable, that 
E the faid daughters ſhould be in that caſe competently provided according to their qualities, therefore the ſaid - 
Sir John and John Schaws, by thir preſents, bind and oblige them, conjunctly and ſeverally, and their heirs 

male and of tailzie abovewritten, ſucceeding to them in . lands and eftate, to content and pay to the ſaid 

daughters, ane or mae, who ſhall be procreate of the ſaid marriage, failing of heirs male thereof, the particu- portions 
lar portions and proviſiono aſter mentioned) viz. If there bo outy vuc daughter,” The funrof lurty thouſand: to daugh- 
„ merks for her portion; if two, the ſum of 40000 merks Scots tor their portions; and if there be three or ters of the 
&« more daughters, then the ſum of 50000 merks for their portions. And which portions are ond ſhall be payable "ages 
« at the ſaid daughters their ſeveral ages of ſixteen years compleat, or at their reſpective marriages, which of them Term of 
e ſhall fs happen; and in caſe of failzie in paying the ſaid portions in manner foreſaid, the faid Sir John and eee : I 
«John Schaws hereby oblige them and their foreſaids to pay further to the ſaid daughters reſpective the ſum oc 22 

« One hundred merks Scots, as liquidate expences for ilk thouſand merks of their ſaid ſeveral portions, with the an- #Þ ; 
| © nualrent of the ſaid reſpective portions continually during the not payment thereof, after the ſeveral terms of 
4 payment abovementioned ; and in the mean time while the faid portions fall due, to maintain and educate the 
& {aid daughters ſuitable to their qualities, and alſo to liberate and free the ſaid daughters and their ſiveral portions, 
* 4 all debts and burdens, that any ways may or can affet them as heirs 4 line to their father. And the ſaid John | 
« Schaw younger of Greenock, hereby binds and obliges him and his heirs of tailzie abovewritten, to warrant | 
4 and free the ſaid Sir John his father, of and from all payment of the ſums of money above ſpecified, provided 
to the ſaid daughters of this marriage, failing of heirs male thereof, and of all damage the faid Sir John or his 
« foreſaids, ſhall any way ſuſtain through his being bound conjunct with his ſaid ſon, for the ſaid proviſions. And 
« ir is hereby provided and declared, that the ſaid lands and eflate of Greenock, and others above written, ſhall be Wr erg 
« he ſubjelt wherewith the ſaid 50000 merks is to be burdened, fo that if the ſaid John Scha younger, ſhall pay nock bur- 
C the fame himſelf, he ſhall have liberty to contract that burden pon the ſaid eftate, or if Sir John his father pay dened 
« the ſame, he ſhall have acceſs to diſpoſe upon as much of the ſaid lands and fate, as will refund the faid With the 

« ſam to him, and that notwithſtanding of the diſpoſition thereof abovementioned, made by him to his ſaid eldeſt — | 
« ſon, and the other heirs of tailzie above written. | To TEES | E ; 5 
cc And alſo it is provided and declared, and ſhall be declared by the infeftments to follow hereon, and all the HP: 10 
« ſubſequent conveyatices of the ſaid eſtate, that it ſhall be lawful to, and in the power of the ſaid John Schaw, Py. Gs 
« or any of the ſaid heirs of tailzie, 20 contra# the ſum of 50000 merks Scots money of debt, and ther ewith to affect Faculty | 
« and burden in manner after ſpecified the ſaid lands and eſtate, tor providing of their daughters or younger chil- vo Sir 
« dren; bur it ſhall not be lawful to any of the ſucceeding heirs of tailzie, to contract any more debts tor pro- 5 on | 
« yifion of their children, under the irritancies abovementioned, until firſt the debts contracted by their prede- Fo oat gs 
« ceſſors for proviſion of their children, be paid and cleared, at leaſt, it ſhall only be lawful to them, to con- to burden 
« tract ſo much for the end ſoreſaid, as with the predeceſſors debt above ſpecified unpaid, - ſhall amount to the the eſtare, 
« ſum of Soo merks in the haill, Declaring always, that the legal reverſion of any diligence or adjudica- or provi- - 
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2 0A Sir John and e that he was abſolute and unlimited fiar of his eſtate, and could not be bound up by any gra- 


Judgment me 2 2 ET . | 
— row majority, pronounced decreet, © Finding the irritancies and the clauſe not to alter, 


ED 72 {08  fender's father, having propoſed marriage to Sir John's only daughter, a minute of contract was executed, 
+ /5 Plane ＋ dated the ad September 1718, by which, upon a narrative of the reſerved powers in the entail, Sir John obli- 
ht eg ed him and his heirs of tailzie, ſucceeding to him in the eſtate of Greenock, ro content and pay to the 


Bonds to Upon the faith of this minute, the marriage was accordingly celebrated, and ſoon thereafter, Sir John, in 


Cathcart 


— 


5 2 /g 8 Di effectual in fo far as is conſiſtent therewith, the ſame being granted not to exceed but to exerce for ſo far my 


g. /0g Ic is objected Imo, That in the event which has happened, Sir John had no power to burden the Rot 


Lady © he mig 
Hou- © ſame, w 
. ſtoun's « that ſhe and her husband might have a formal extract thereof, to be kept and uſed by them, as their own 


proceſs. 


Schaw's 


. \ : 2 8 
| 100 It has been ahove obſerved, that by the contract of marriage there is a power reſerved to Sir John and the I 


town to 


, 4 d. Scots, being at the rate of 20 ſhilling Scots for each fall of dwelling-houſes, and 5 ſhilling Scots for | 


Mg 107 „ Orning the town. 3 | | | | . 2 
A, e, 17757 1 Sir John granted feus to the defender of the manſion-houſe, office-houſes and gardens of Greenock, and al- 
| . 4 Vs ſo of two different parcels of ground Lying near to the town of Greenock, which was intended for ſtreighting 
V 0 
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« tion, to be uſed for ſecurity of the debt, allowed by thir pteſents to be contrafted for ptoviding of chil. 
« dren, ſhall never expire to carry away the irredeemable right of the ſaid lands and eſtate, or any part thereof. 
« But the faid adjudications ſhall be always redeemable upon paying the ſums for which the ſame ſhall be ob= 
ce tained, with the annualrent thereof. Declaring alſo, that this preſent tailzie and irritancies thereof, ſhall be 
© no ways prejudicial to any execution competent upon this contract, in ſo far as the ſame is conceived in fas 


« yours of the ſaid Mrs. Margaret Dalrymple, and the daughters of the marriage, failing of heirs male thereof, 


c which proviſions in favours of the daughters of this marriage, are declared to exhauſt the faculty abovemens 


e tioned, of burdening the eſtate for proviſion of children, in caſe the ſame ſhall be exerciſed as a burden upon 
e the ſaid tailzied eſtate pro tanto.” | 55 3 | SN 
At the date of this contract, the late Sir John Schaw had no leſs than five brothers, and for that reaſon, 
ſmall attention ſeems to have been given to the female ſucceſſion ; but the whole of theſe five brothers having 
thereafter died without iſſue, and there being only one daughter procreate of the marriage, between the late Sir 
John Schaw and his Lady, the Lady Houſtoun, Sir John's ſiſter, came thereby to have a near proſpect of 
the ſucceſſion, and ſoon after the death of her five brothers, ſhe, with conſent of Sir John Houſtoun her huſ- 
band, brought an action againſt the late Sir ſohn Schaw, her only temaining brother, concluding, That 
bt be decerned to exhibit and produce the principal contract of marriage above recited, and that the 
hen exhibited, ſhould be decerned to be regiſtrate in the books of council and ſeſſion, to the effect 


8 8 — n n n 
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„ proper writ in time coming.” | 61 ned uid) 
By way of defence againſt this action, Sir John repeated a declarator, concluding, that it might be found 


proceſs. tuitous perſonal bond of tailzie, upon which no infeftment had followed; and accordingly the Lords of ſeſſi- 
on pronounced an interlocutor, finding, „ That the irritancies in the contract of marriage did not affect Sir 

« John Schaw, who made the tailzie; and therefore declared, in fo far as concerned the lands in the charter 

„ and infeftment 1686, ro which he had right before the contract and tailzie.” | | 

But the Lady Houſtoun having reclaimed againſt the foreſaid interlocutor, their Lor 


Allr by a very nar- 
contained in the con- 
tract of marriage, are binding upon Sir John Schaw, who made the tailzie, even ſuppoſing Lady Houſtoun 
« were a gratuitous ſubſtitute.” And this decreet was thereafter finally affirmed by a judgment in the houſe 


of Peers, dated the 1oth day of March 1717. ; ; ; CE EZ al | 
Sir John finding himſelf thus concluded by a ſtrict interpretation of an inaccurate ſubſtirution, which had nos 
been attended to by the parties concerned, judged it reaſonable to exerce in favours of his natural heirs, - 
very faculty and power which remained with him over his own eſtate: And the late Lord Cathcart, the de- 


* 


rd Cathcart, the ſum of 50,000 merks, as a part of his daughter's portion, © and to grant ſecurity for the I 
<« ſame, upon the lands and eſtate of Greenock, obliging him and his heirs of tailzie, to relieye and disbur-- 
4 den his other heirs and ſucceſſors of the ſaid ſum, with the annualrent thereof.” | Y 


ro implement of the minute, granted three heritable bonds, amounting in whole to the foreſaid ſum of 50,000 
for 50000 merks; the firſt of which bonds being for the ſum of 30,000 merks, is granted in implement of the obligati- 
merks. on above recited, in favours of daughters in the event of their being excluded from the ſucceſſion ; and the o- 
| ther two bonds amounting in whole to the ſum of 20,000 merks, are granted upon a narrative of the reſerved # 
faculty for providing daughters and younger children; and as the whole of theſe bonds bear annualrent from 

the 29th of March 1718, being the day of the marriage, ſo the heirs of tailzie are expreſly obliged to pay th 

' ſame, © and to relieve Sir John's other heirs, executors and ſucceſſors, whatſoever, of the ſame; and upon 

| "theſe bonds the late Lord Cathcart was duly infeft by three ſaſines, dated the 6th of October 171 f: —_ 


Heirs of tailzie, to grant feus or long tacks of any part or portion of the eſtate, the feu or tack-duty not be- 

ing under the rates therein meggioned : And therefors as the town of Greenock continued much in the ſame * 

___  ftate as formerly, and was always conſidered as a very precarious rent, upon the 3d of Auguſt 1719, Sis 
Feu of the John diſponed f6me old ruinous houſep and yards, lying in and about the town of Greenock, amounting in 2 
Lady Whole to about nineteen acres, in ene of his daughter, the Lady Cathcart, and her heirs, therein men- 


Cathcart tioned, and oblized himſelf to infeſ her therein, to be held of him for payment of a feu-dury! of 966 1. 8 8. 


each fall of yards and office-houſes. 2 | + 
Upon this feu right the Lady Cathcart was duly infeft upon the zoth of May 1720, and her infeftment 
was thereafter confirmed by a charter under the Great Seal, dated the 26th of July that year; and as her La- 
dyſhip entered to poſſeſſion upon this feu- right, ſo the defender, fince her death, has made up titles to her, in 


virtue of which he has continued to poſſeſs, and laid out conſiderable ſums of money in improving and ad- 


L 


the ſouth-boundaxy of the town, and for building a new church, which at preſent is greatly wanted in thar | 
the ſubjects comprehended under theſe feus, which amoui only to about twelve 4 


place; and for the whole of | | 
A became obliged to pay ar che different rates of ac ſhillings, and & ſhillinga, as directed hx 


Acres, the def 


Db pon the firſt November 1751, Sir John granted another feu-right to the defender of certain farms, being 
part of the eſtate of Weſter-Greenock, at the then preſent rent of the lands, by way of feu-duty, with an addition o? 
20 ſhilling for cach fall of dwelling-houſes, and 5 ſhilling for each fall of office-houſes and yards, which amounts 
in whole to the ſum of 312 1. 16 8. Scots, above the preſent rent of theſe farms; and the whole of theſe fen 
rights are qualified by a clauſe adjected to each of them, in the following words: «© And whereas, I conceive 
&« this preſent feu right, and haill clauſes, powers and privileges therein contained, to be within the powers 
te and taculties reſerved to me by the entail of the eſtate of Greenock; yet nevertheleſs, in caſe the ſame ſhall in 
any point or circumſtance be conſtrued or interpret to exceed, or be contrary to my powers and faculties over 
<« the ſaid eftate of Greenock, it is hereby expreſly provided and declared, that the ſame is granted by me, and 
« accepted by the ſaid Charles Schaw of Sauchie, Lord Cathcart, with and under this proviſion and quality, 
that the ſame is to be regulated and limited according to my ſaid powers and faculties, and ſhall ſtand and be 


4 
22 
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« ſaid powers and faculties,” | | 
The purſuer, the next heir of entail, has brought a reduction of the whole of theſe deeds, and of certain others, 
upon reaſons which fall now to be particularly conſidered ; but before deſcending to particulars, it will be neceſſaryx 

to premiſe the following general obſervations, which will go far to obviate the ſeveral reaſons of reduction. 

And in the firſt place it is a point agreed by all our lawyers, that entails are frictiſſimi juris, and therefore as 
all limitations upon the fiar are to be ſtrictly interpreted, fo all faculties ought to be interpreted in the moſt 
beneficial manner.  _ | | | | 5 

. 2dly, If this rule holds in the general, it ought 4 fortiori to hold in the preſent caſe; for as at the date of the 
contract of marriage, the late Sir John, Schaw was unlimited fiar of this eſtate, ſo he is ſtill to be conſidered in 
the ſame light, unleſs in ſo far as he has limited and reſtricted himſelf in expreſs words. . 

And 3dly, There is the greater reaſon in the preſent caſe for a liberal interpretation of Sir John's powers, as 
he has exerced them in the moſt rational manner, in favours of the defender his heir at law, which was no 
ways blameable, but on the contrary laudable, as his own eſtate over which he had once unlimited power, was 
now contrary to his own inclination to go to a ſtranger, in prejudice of his heir at law. : 

Theſe things being premiſed, the defender ſhall now proceed to confider the ſeveral deeds with the reaſons 
of reduction brought againſt them; and to begin with the three bonds granted to Lord Cathcart. - | 


with 


E 


„ 5 5 = T (! 3: : | | | 8 5 | 
with more than 30000 merks, which he is obliged to pay to an only daughter, in the event of het being ex- Bonds 
cluded from = po E | | e | 
By an expreſs clauſe in the tailzie, it is declared, “ That it ſhould be lawful for Sir John, or any of the C. ae 

4% heirs of tailzie, to burden the eſtate with $0,000 merks of debt, for providing their * —x un a younger — A 

children. And therefore, though Sir John is obliged by another clauſe to pay 30,000 merks to an only N 

daughter, in the event of her being excluded by an heir-male; yet this did not hinder him from exercing 

the faculty reſerved to him by the former clauſe; and accordingly, the firſt bond for 30,000 merks is grant- 

2 — implement of the obligation, and the two other bonds are granted in virtue of the powers reſerved by the 
aculty. . 5 | 8 25 | CSE = , 
As by the tailzie, Sir John had no power to burden the eftate beyond the ſum of 50,000 merks; the annu- Object. 21 

alrent which fell due upon the three bonds during Sir John's Life, can be no burden upon the heirs of entail, 

_ cannot be liable further than for the preciſe ſum with which Sir John had reſerved power to burden the 

eſtare. meu : | | | * | 1 

By the contract of marriage, Sir John obliges himſelf and his heirs of tailzie, to pay the ſum of 30, 00 Anſwer . : 
merks to an only daughter, in the event of her being excluded from the ſucceſſion, and as this proviſion is decla- | | 
red to be payable to ſuch daughter at her age of fixteen or marriage, which of them ſhall firſt happen; ſo it is Vo bf HO. 


expreſly declared, that it is to bear annualrent during the not payment after the ſeveral terms above-mention- 
ed: And therefore, as it is admitted by the purſuer, that the heirs of tailzie are liable for the principal ſum, ſo 
a = maſt alſo for the ſame reaſon be liable for the annualrents thereof, as they are both only parts of the ſame 
obligation. | | 58 : Hs £ 
And as to the other two bonds granted by Sir John in purſuance of the faculty; the heir of tailzie 
muſt alſo be liable for the annualrents of theſe bonds, not only becauſe a power reſerved to burden with 
the N ſum, implies alſo a power to burden with the annualrents; but more eſpecially, becauſe taat 
the clauſe impowering the ſeveral heirs, to provide their daughters and younger children, is not in the Anſwer .. 
ordinary ſtile, bur declares, that it ſhall be lawtul for Sir John, or any of the heirs of tailzie; TO CON Fo 
« TRACT the ſum of merks of debt, and therewith to affect and burden the eſtate.” Which evident- 
ly ſuppoſes, that the ſum was firſt to be borrowed, and then the eſtate burdened. therewith; and therefore 
as it could not be thought, that any creditor would advance fo large a ſum without annualrent, it muſt be pre- 
ſumed to have been the intention of parties, that it was to be in the power of Sir John and the heirs of entail to | 
burden the eſtate not only with the principal ſum, bur alſo with the annualrents thereof; and this interpretation is if 
fortified by a ſubſequent part of the ſame clauſe, which provides that the legal reverſion of adjudications, led 724 
for ſecurity of theſe provifions, ſhall never expire, but ſhall be always redeemable, upon payment of the ſum for PP 88 
which the ſame ſhall be obtained, with the annualrents thereof; which evidently implies that the annualrents, as well | : 
as the principal ſum, were to be a burden upon the talzied eſtate. 3 N 55 
Tho it ſhould be found that Sir John could lawfully burden the entailed eſtate with 50000 merks, and the Object. 4; 
Intereſt of it, and that the heirs of railzie are liable for the ſame; yet he is intitled to relief from Sir John's 8 
. executors, and heirs of line, ot the intereſt which fell due, while Sir John was in poſſeſſion of the eſtate, in re- | \ 
ſpect of a ſuppoſed implied obligation upon ood to relieve the tailzied eſtate of theſe annualrenrs. A 
If it ſhall be once ſuppoſed that Sir John had a power to burden the tailzied eſtate, not only with the princi- Answer. 
1 ſum, but alſo wich the annualrents, it neceſſarily follows, that the purſuer as heir of tailzie, is intitled to no 
relief; for tho the law has introduced a right of relief among the different kinds of heirs, yet it is in the power 
of the debitor to diſpenſe. with this relief, and make his ſeveral heirs liable in ſuch order as he may chin 
proper: And therefore, as in the ſeveral bonds granted to Lord Cathcart, Sir John has expreſly obliged his heirs 
of tailzie to relieve his other heirs of the principal and annualrents therein contained, this obligation muſt have 
_ Irs full effect. And as to the pretence of an implied obligation on Sir John Schaw to relieve the tailzied eſtate 
of all annualrents, which fell due during his own Life, the defender cannot diſcover any foundation for ſuch © r 
pretence; more eſpecially as the tallzie which enables Sir John, and the heirs of tailzie, to burden the eſtate 7112 
with theſe proviſions, contains no clauſe obliging them to pay the annualrents which fall due during their reſpe=" /., 
ctive poſſeſſions; altho at the fame time it contains an expreſs clauſe, obliging them under an irritancy to pay : 
the caſualties of ſuperiority and publick burdens, and not to ſuffer the ſame to run on, © ſo as that therereby the | | 
RE dd depaieg Gare werenny Efrebryo the quafice, wht _ 
And laſtly, upon this ſuppoſing there were any difficulty in the ion, with regard to the annualrent of the = 
20000 4 ntrafted in exerciſe 5 the . can — no 5 that the 3 of the 30000 merks, Y r 
which Sir John was obliged to pay to the daughter of the marriage, muſt fall ultimately and without relief upon the 
tailzied eſtate, not only becauſe the contract provides, « That the tailzied eſtate is the ſubjectto be burdened with this 
<« proviſion: But alſo as it further obliges Sir John and his heirs of tailzie, to liberate and free the daughters, and 
« their ſeveral portions, of all debts and burdens that any ways may or can affect them, as heirs of line to their 
« father.” DOE ME : | 1 | 


As to the ſeveral feu rights granted by Sir John, it will be neceſſary to conſider the reaſons of reduction ſepa» peu EW 
rately, as they apply to the ſeveral feus, and to begin with the feu of certain farms, part of the weſter barony, ed by + 2 
which are feued out at the preſent rent, with an additional feu- duty, upon account of dwelling houſes, yards Jobn W - _ 
and office houſes. 8 | | Ts. | "Shaw: 
By the entail Sir John was only impowered to feu out urban tenements, or lands for the purpoſe of building, Object. 1. 143 
but had no power to feu ont farms in the country; for otherwiſe Sir John might have feued the whole eſtate !2 the feu . g 
for an eluſory duty, and fo the clauſe prohibiring alienations or ſetting tacks, without diminution of the rental, füum . 
might be rendered of no effect. | | © 
= By che entail Sir John expreſly reſerves power, © to grant feus or long tacks 2 any part or portion of the e. Anſwer. 
“ fate,” and therefore as the . are general, and extend both to rural and urban tenements, there can be 
no reaſon for reſtricting them to the laſt, and no argument can be drawn from the preceeding clauſe, prohibiting 
alienation or ſetting of tacks; for the obvious meaning of theſe two clauſes, when compared together, is that Sir 
hn and the ſeveral heirs of tailzie, were to have a power of feuing out any part of the eſtate, but ſo as not to 
aAlienate or dilapidate the eſtate: And tho this might have been a ground for reducing a feu of the eſtate for 
an eluſory duty, yet it cannot be explained ſo as to hinder Sir John from feuing at the preſent rent; and ſuppo- 
ſing there was an contrariety betwixt the two clauſes, that interpretation ought to be followed, which is moſt + 
beneficial for Sir loro who at the date of the tailzie was unlimited fiar of the whole eſtate; and that the clauſe 
has been always ſo underſtood, appears from a feu of the lands of Braidſtane, being part of the talzied eſtate, 
anted by Sir John Scha elder in the month of September 1701, which was within ſeven months after the date 
of the tailzie. | | DEE | [5 04 | 
By the aforeſaid feu right, the defender has a privilege of working coal, limeſtone and all other minerals, objea. +; il 4 
and alſo a proportional part of the loft in the church, which had been appropriated to the tenants of the barony, F 4 
As it was lawful to grant the feu of the lands, it was lawful to grant the privileges mentioned in the objection, Anſwer. 


as theſe were all natural conſequences of the feu. 


— 


As to the feu of the houſes and yards, &c. lying in and about the town of Greenock, the purſuer admits 
that Sir John had a power of feuing out ſmall parts of the town, for the purpoſe of building. But | 
Odjects 1mo, Thar he had no power to grant a feu of the whole town to one perſon. # O bljeck. n? 
By the entail Sir John reſerves power © ro grant feus of any part or portion of the eſtate; and as he is no to the feu 
ways limited as to the extent of the ground to be feued our, it is incongruous to plead that he could not la w- 3 5 
fully feu out to what extent he pleaſed, or that he could have feued out the whole eſtate to different perſons, , _* * 
but yet could not feu 21 acres to one perſon, which is the total extent of theſe feus. This is ſo whimſical an 
interpretation of the clauſe, that it cannot be liſtned to, more eſpecially as the granting of theſe feus was a rea- 
ſonable act of adminiſtration for the benefit of the eſtate, as the rent of the town was altogether precarious, and 
the feu duty payable by the defender for theſe 21 acres is no leſs than 1082 l. — 5 . „ 
By the 20 right in queſtion, the defender is only obliged to pay at the rate of 20 ſhillings for each fall of Object. 2; 2 IE 
dwelling houſes then built, and at the rate of 5 ſhillings foreach fall of yards and office houſes; whereas it is * 5 2 
| 5 | | | 3 85 . ge 5 


o 


FE 


| | = Ss . 64 ) 3 E; | „ a 
ged chat by the tailzie he onght to have 7 rufen to pay 20 ſhillings fof each fall of the ground ſeued, which 
pen after converted into dwelling houſes. ES "ail nos bu fit 
SD N — entail-only provides, that the feu duty of yards and office houſes, ſhall not be under 5 
as ſhilling Scots per fall, but does not provide, that the feu duty ſhall riſe to 20 ſhillings upon ſuch office houſes 
and yards their being converted into dwelling houſes; and this interpretation is ogy fortified from the like 
clauſe in the charter 1686 aboverecited, where the diſtinction is made between ground built and ground un- 


built, that the firſt was not to be feued under a merk, and the laſt not under 40 pennies per fall, which is great- 


7 


he feu duty payable by the defender. = . a 
Matt. 3 'y 85 —_ feu of a 3 — to the defender, he is freed from the legal irritancy ob non ſolutum canonem 
] © 3 F 


duplication of the feu duty, upon the entry of heirs, and the compoſition due by a ſingular fucceſſor is tax- 
= — and he is alle feed from l ſnore dues and —— ſtipends, ceſs and all other publick - 
| burdens whatever, which ir is pretended are natyral burdens upon feus, and could not be diſpenſed with by Sir John. 
Anſwer. Before the tailzie, Sir John was abſolute fiar of this eſtate, and of confequence could have diſpoſed o it at 
pleaſure; and tho by the tailzie he has ſubjected himſelf to ſeveral limitations, yet as he had reſerved to him- 
3 6 ſelf a power of feuing out any part of the eſtate, his right of granting feus is as ſtrong as it was before the tail- 
Nel zie, with one limitation only, viz. That the feu duty for dwelling houſes, office houſes and yards ſhould not be 
7 | oder che rates mentioned in the tailzie and therefore as before the tailzie; there can be no doubt that Sir John 
could have law ſully and effectually feued out any part of the eſtate, ſo as that the feuer ſhould be tree of the ſe- 
veral burdens mentioned in the objection, ſo there can be as little doubt in the preſent caſe, as Sir John's power 
of feuing was reſtrained by one limitation only, which he has ſtrictly obſerved. D 
Object. 4. The defender is only obliged to pay 20 ſhilling Scots for all ground that may happen hereafter to be 
| ained off the Sea. | 2 | „ E |: ol : 
F , The littus maris, ſo far as the ſea ebbs and flows, is juris publici, and in ſtrict propriety belongs neither to 
3 the heir of entail, nor to the vaſſal; at the ſame time it is the _=_ of lawyers, that heritors having right 
to grounds lying on the ſea-ſhore, may lawtully gain from the ſea, as far as that can be done without preju- 
dice to the publick; ard therefore, in fo tur as the defender's feu lies along the ſea-ſhore, he has of conſe - 
d uence a right to gain off the ſea, and as the ground ſo gained was originally juris publici, and can in no 
ſenſe de conſidered a5 part of the tailzied eſtate, there does not appear to be 7 good reaſon for making the de- 
| fender liable in any additional feu-duty for the ground ſo gained; and accordingly in all che old feus which 
2 1 7 had been formerly granted by Sir John's father and grand-father, this privilege of gaining off the ſea is given 


ithout making the feuar liable in any additional feu- duty. „ 
E r is made to another objection of the ſame fort, viz. that the defender is not obliged to 


pay any feu - duty tor ſuch tireets and vennels as ly locally within his feu; tor as theſe vennels and ſtreets are | 


properly juris publici, they are expreſly excepted from the feu-right, and therefore it would be abſurd to make 
the 4 liable in any additional feu- duty upon that account. e | | | 
Object: 5. By the ſaid feu-right the defender has a privilege of winning and leading of ſtones from any quarries lying; 
| within the lands of Weſter-Greenock and Finnarr, upon payment only of one ſhilling ſterling for ſuch a quan- 
tiry of ſtones, as may be neceſſary for building one rood of work. 5 4 1 
Anſwer. be is ſuppoſed by the purſuer, that the chief intention of this reſervation in the tailzie, was to enable 
Sir John and the heirs of tailzie to feu out ground for wn. and that being the caſe, it muſt be preſumed, 
that it was the intention of parties, that the perſons to whom the feus were granted, ſhould haye the privilege 
of any quarries in the neighbourhood, fince, without that privilege, the end propoſed could not be obtain- 
ed: And accordingly in all and each of the feus granted by Sir John s father and grand-father, the privi · 
lege of quarries is granred in the very ſame terms in which it is granted to the defender. „ by, 


Hf 11 & Feu of the As to the feus of the manſion- , oſſice- houſes and 232888 Greenock; theſe feus depend upon tho 
a manſion- ſame principles with the feu of the town, the feu- duty in being the ſame, chat is, twenty thillings per fall 
bouſe, dc. for the dwelling-houſe, and five ſhillings per fall for e and office-houſes; and although a mighty cla» 
-mour has been raiſed about the feu of the mavſion-houle, yet the purſuer has the leſs reaſon ro complain upon 

this head, as the defender is able to prove, that at the date of the tailzie, che manſion - houſe of Greenock was 

almoſt altogether ruinous, and chat it has been ſince almoſt all re- built at the expence of the late Sir John Schaws ? 


Tack of The Purſuer has been pleaſed alſo to object againſt a tack of the weſter-barony of Greenock, for the ſpacs ? 
ont . Of nineteen years granted by Sir John Schaw to the defender, upon two grounds, 1/f, That at the — 
teenoetk. mencement of this tack; ſome of the tenants had tacks for terms then current. And, 24h, That by the faid | 
| tack the defender is only 8 to leave the houſes that ſhall be on the lands, in as good condition as they 
are at preſent: But theſe things the anſwer is abundantly obvious; for although it may be true, that ſome © 

few 9. the farms were then under tack, yet by the tack granted to the defender, he has a power to uplife } 

the rents from the ſub-tenants, and to remove and in- put tenants, and therefore quoad theſe farms, it is pro- 

pp -perly to be conſidered as a tack of the tack-duties, which is moſt certainly binding in lm. ö 
. / 19 And as to the other objection concerning the upholding of the houſes ; it is antwered, that by the entail Sip 
PP 7 ou John has the ſame power of n tacks, which he formerly had, with one limitation only, viz. that he 
could not grant any tacks. fo as to diminiſh the rental; and therefore as it cannot be ſaid, that the tack- duty: 

due by the defender is lower than the rent, as it ſtood at the date of the tailzie, the objection againſt the 

E ; and as the defender knows of no law which obliges an heir of entail to keep up 
tte whole houſes - Arh maq happen to be on the eſtate at the time of | 2 in many caſes it may be for 
. | of the tailzied eſtate, that the whole houſes fhould-not be kept up, but that two or chres 
farms ſhould be thrown into one, and this was truly the cafe, with _— to the lands-of Weſter-Greenock, 
the ſubject of this rack, which at preſent conſiſts of a great number of trifling farms, paying only 50 1. or 60 l.. 


Sale off The purſuer concludes alſo for reduction of a contraQt of ſale, by which Sir John fold to the defender the 
| timber. whole trees then growing upon the eſtate of Greenock, with power to enter directly to the poſſeſſion, and to 
| eur and carry away the ſame betwixt and the 1ſt of January 1763. + Eee | 
5 [20 Anſwer. There is no clauſe in the entail, which reſtrains Sir John from the privilege of cutting and ſelling wood; 
/ | and therefore, as ſuch a contract made by Sir John before the tailzie, would have been effectual to the pur- 
chaſer, even after Sir John's death, it muſt be equally effectual in the preſent caſe, though made after the 
tailzie, as Sir John's powers muſt be underſtood to have remained with him, unleſs in fo far as he was expreſly. 
limited; and no argument can be drawn from a late deciſion in the caſe of the executors of the Lady Forfar, 
1 I | who was only a literenter, to the preſent caſe, where Sir John had the abſolute fee and property of the whole 
eftate, ſubject to no limitations, excepting only theſe which are expreſly mentioned in the tall zie; and the pur- 
ſuer has the leſs reaſon to complain, as almoſt the whole of the trees conveyed by this contract, had been origi- 
nally planted by the late Sir John Schaw, ſince the date of his contract of marriage. | 
Upon the whole, as the late Sir John Schaw had thro' inadvertency, rather than from any deliberate pur- 
poſe, brought himſelf under ſuch limitations, that his eſtate behoved to go contrary to his own inclination to 
2 ſtranger, in prejudice of his heir at law; it was not only lawful and juſt, but alſo extremely proper tor Sir. 
| John to exerce every faculty which remained with him'over that eſtate, in favours of the defender, his grand- 
| ſon and heir at law; and as the defender hopes he has ſatisfied your lordſhips, that the whole deeds done by 
| 2 [2/ Fir John, may be well ſupported by Sir John's original powers over the eſtate, and theſe reſerved to him by 
the tailzie, it has no favourable appearance on the part of the purſuer, that a reduction has been attempted of 
| | every one of theſe deeds; and it is wrong in the purſuer to ſay, that Sir John had left him and the other heirs 
of entail, little more than an empty name, when after all the deeds executed by Sir John, the purſuer will 
ſill remain in poſſeſſion of an eſtate of 960 J. ſterling per annum, burdened only with a liferent of 4800 merks 
to Lady Schaw, and a portion of 50,000 merks, with the annualrent thereof, which Sir John had obliged him- 
felt to pay to the defender's mother, his only daughter. 5 Oe, 
2 Is reſpect whereof, the ſeveral reaſons of reduction ought to be repelled, and the defender aſſoilxied 


rom this proceſs. 


